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§ 635.106 Use of publicly owned equip-
ment. 

(a) Publicly owned equipment should 
not normally compete with privately 
owned equipment on a project to be let 
to contract. There may be exceptional 
cases, however, in which the use of 
equipment of the State or local public 
agency for highway construction pur-
poses may be warranted or justified. A 
proposal by any STD for the use of pub-
licly owned equipment on such a 
project must be supported by a showing 
that it would clearly be cost effective 
to do so under the conditions peculiar 
to the individual project or locality. 

(b) Where publicly owned equipment 
is to be made available in connection 
with construction work to be let to 
contract, Federal funds may partici-
pate in the cost of such work provided 
the following conditions are met: 

(1) The proposed use of such equip-
ment is clearly set forth in the Plans, 
Specifications and Estimate (PS&E) 
submitted to the Division Adminis-
trator for approval. 

(2) The advertised specifications 
specify the items of publicly owned 
equipment available for use by the suc-
cessful bidder, the rates to be charged, 
and the points of availability or deliv-
ery of the equipment; and 

(3) The advertised specifications in-
clude a notification that the successful 
bidder has the option either of renting 
part or all of such equipment from the 
State or local public agency or other-
wise providing the equipment nec-
essary for the performance of the con-
tract work. 

(c) In the rental of publicly owned 
equipment to contractors, the State or 
local public agency shall not profit at 
the expense of Federal funds. 

(d) Unforeseeable conditions may 
make it necessary to provide publicly 
owned equipment to the contractor at 
rental rates agreed to between the con-
tractor and the State or local public 
agency after the work has started. Any 
such arrangement shall not form the 
basis for any increase in the cost of the 
project on which Federal funds are to 
participate. 

(e) When publicly owned equipment 
is used on projects constructed on a 
force account basis, costs may be de-
termined by agreed unit prices or on an 

actual cost basis. When agreed unit 
prices are applied the equipment need 
not be itemized nor rental rates shown 
in the estimate. However, if such work 
is to be performed on an actual cost 
basis, the STD shall submit to the Di-
vision Administrator for approval the 
scheduie of rates proposed to be 
charged, exclusive of profit, for the 
publicly owned equipment made avail-
able for use. 

§ 635.107 Participation by disadvan-
taged business enterprises. 

(a) The STD shall schedule contract 
lettings in a balanced program pro-
viding contracts of such size and char-
acter as to assure an opportunity for 
all sizes of contracting organizations 
to compete. In accordance with Title 
VI of the Civil Rights Act of 1964, sub-
sequent Federal-aid Highway Acts, and 
49 CFR part 26, the STD shall ensure 
equal opportunity for disadvantaged 
business enterprises (DBEs) partici-
pating in the Federal-aid highway pro-
gram. 

(b) In the case of a design-build 
project funded with title 23 funds, the 
requirements of 49 CFR part 26 and the 
State’s approved DBE plan apply. If 
DBE goals are set, DBE commitments 
above the goal must not be used as a 
proposal evaluation factor in deter-
mining the successful offeror. 

[67 FR 75925, Dec. 10, 2002] 

§ 635.108 Health and safety. 
Contracts for projects shall include 

provisions designed: 
(a) To insure full compliance with all 

applicable Federal, State, and local 
laws governing safety, health and sani-
tation; and 

(b) To require that the contractor 
shall provide all safeguards, safety de-
vices, and protective equipment and 
shall take any other actions reason-
ably necessary to protect the life and 
health of persons working at the site of 
the project and the safety of the public 
and to protect property in connection 
with the performance of the work cov-
ered by the contract. 

§ 635.109 Standardized changed condi-
tion clauses. 

(a) Except as provided in paragraph 
(b) of this section, the following 
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changed conditions contract clauses 
shall be made part of, and incorporated 
in, each highway construction project 
approved under 23 U.S.C. 106: 

(1) Differing site conditions. (i) During 
the progress of the work, if subsurface 
or latent physical conditions are en-
countered at the site differing materi-
ally from those indicated in the con-
tract or if unknown physical condi-
tions of an unusual nature, differing 
materially from those ordinarily en-
countered and generally recognized as 
inherent in the work provided for in 
the contract, are encountered at the 
site, the party discovering such condi-
tions shall promptly notify the other 
party in writing of the specific dif-
fering conditions before the site is dis-
turbed and before the affected work is 
performed. 

(ii) Upon written notification, the en-
gineer will investigate the conditions, 
and if it is determined that the condi-
tions materially differ and cause an in-
crease or decrease in the cost or time 
required for the performance of any 
work under the contract, an adjust-
ment, excluding anticipated profits, 
will be made and the contract modified 
in writing accordingly. The engineer 
will notify the contractor of the deter-
mination whether or not an adjust-
ment of the contract is warranted. 

(iii) No contract adjustment which 
results in a benefit to the contractor 
will be allowed unless the contractor 
has provided the required written no-
tice. 

(iv) No contract adjustment will be 
allowed under this clause for any ef-
fects caused on unchanged work. (This 
provision may be omitted by the STD’s 
at their option.) 

(2) Suspensions of work ordered by the 
engineer. (i) If the performance of all or 
any portion of the work is suspended or 
delayed by the engineer in writing for 
an unreasonable period of time (not 
originally anticipated, customary, or 
inherent to the construction industry) 
and the contractor believes that addi-
tional compensation and/or contract 
time is due as a result of such suspen-
sion or delay, the contractor shall sub-
mit to the engineer in writing a re-
quest for adjustment within 7 calendar 
days of receipt of the notice to resume 
work. The request shall set forth the 

reasons and support for such adjust-
ment. 

(ii) Upon receipt, the engineer will 
evaluate the contractor’s request. If 
the engineer agrees that the cost and/ 
or time required for the performance of 
the contract has increased as a result 
of such suspension and the suspension 
was caused by conditions beyond the 
control of and not the fault of the con-
tractor, its suppliers, or subcontractors 
at any approved tier, and not caused by 
weather, the engineer will make an ad-
justment (excluding profit) and modify 
the contract in writing accordingly. 
The contractor will be notified of the 
engineer’s determination whether or 
not an adjustment of the contract is 
warranted. 

(iii) No contract adjustment will be 
allowed unless the contractor has sub-
mitted the request for adjustment 
within the time prescribed. 

(iv) No contract adjustment will be 
allowed under this clause to the extent 
that performance would have been sus-
pended or delayed by any other cause, 
or for which an adjustment is provided 
or excluded under any other term or 
condition of this contract. 

(3) Significant changes in the character 
of work. (i) The engineer reserves the 
right to make, in writing, at any time 
during the work, such changes in quan-
tities and such alterations in the work 
as are necessary to satisfactorily com-
plete the project. Such changes in 
quantities and alterations shall not in-
validate the contract nor release the 
surety, and the contractor agrees to 
perform the work as altered. 

(ii) If the alterations or changes in 
quantities significantly change the 
character of the work under the con-
tract, whether such alterations or 
changes are in themselves significant 
changes to the character of the work or 
by affecting other work cause such 
other work to become significantly dif-
ferent in character, an adjustment, ex-
cluding anticipated profit, will be made 
to the contract. The basis for the ad-
justment shall be agreed upon prior to 
the performance of the work. If a basis 
cannot be agreed upon, then an adjust-
ment will be made either for or against 
the contractor in such amount as the 
engineer may determine to be fair and 
equitable. 

VerDate Nov<24>2008 13:25 Apr 21, 2010 Jkt 220076 PO 00000 Frm 00197 Fmt 8010 Sfmt 8010 Y:\SGML\220076.XXX 220076er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



188 

23 CFR Ch. I (4–1–10 Edition) § 635.110 

(iii) If the alterations or changes in 
quantities do not significantly change 
the character of the work to be per-
formed under the contract, the altered 
work will be paid for as provided else-
where in the contract. 

(iv) The term ‘‘significant change’’ 
shall be construed to apply only to the 
following circumstances: 

(A) When the character of the work 
as altered differs materially in kind or 
nature from that involved or included 
in the original proposed construction; 
or 

(B) When a major item of work, as 
defined elsewhere in the contract, is in-
creased in excess of 125 percent or de-
creased below 75 percent of the original 
contract quantity. Any allowance for 
an increase in quantity shall apply 
only to that portion in excess of 125 
percent of original contract item quan-
tity, or in case of a decrease below 75 
percent, to the actual amount of work 
performed. 

(b) The provisions of this section 
shall be governed by the following: 

(1) Where State statute does not per-
mit one or more of the contract clauses 
included in paragraph (a) of this sec-
tion, the State statute shall prevail 
and such clause or clauses need not be 
made applicable to Federal-aid high-
way contracts. 

(2) Where the State transportation 
department has developed and imple-
mented one or more of the contract 
clauses included in paragraph (a) of 
this section, such clause or clauses, as 
developed by the State transportation 
department may be included in Fed-
eral-aid highway contracts in lieu of 
the corresponding clause or clauses in 
paragraph (a) of this section. The 
State’s action must be pursuant to a 
specific State statute requiring dif-
fering contract conditions clauses. 
Such State developed clause or clauses, 
however, must be in conformance with 
23 U.S.C., 23 CFR and other applicable 
Federal statutes and regulations as ap-
propriate and shall be subject to the 
Division Administrator’s approval as 
part of the PS&E. 

(c) In the case of a design-build 
project, STDs are strongly encouraged 
to use ‘‘suspensions of work ordered by 
the engineer’’ clauses, and may con-
sider ‘‘differing site condition’’ clauses 

and ‘‘significant changes in the char-
acter of work’’ clauses which are ap-
propriate for the risk and responsibil-
ities that are shared with the design- 
builder. 

[56 FR 37004, Aug. 2, 1991; 57 FR 10062, Mar. 23, 
1992, as amended at 67 FR 75925, Dec. 10, 2002] 

§ 635.110 Licensing and qualification 
of contractors. 

(a) The procedures and requirements 
a STD proposes to use for qualifying 
and licensing contractors, who may bid 
for, be awarded, or perform Federal-aid 
highway contracts, shall be submitted 
to the Division Administrator for ad-
vance approval. Only those procedures 
and requirements so approved shall be 
effective with respect to Federal-aid 
highway projects. Any changes in ap-
proved procedures and requirements 
shall likewise be subject to approval by 
the Division Administrator. 

(b) No procedure or requirement for 
bonding, insurance, prequalification, 
qualification, or licensing of contrac-
tors shall be approved which, in the 
judgment of the Division Adminis-
trator, may operate to restrict com-
petition, to prevent submission of a bid 
by, or to prohibit the consideration of 
a bid submitted by, any responsible 
contractor, whether resident or non-
resident of the State wherein the work 
is to be performed. 

(c) No contractor shall be required by 
law, regulation, or practice to obtain a 
license before submission of a bid or 
before the bid may be considered for 
award of a contract. This, however, is 
not intended to preclude requirements 
for the licensing of a contractor upon 
or subsequent to the award of the con-
tract if such requirements are con-
sistent with competitive bidding. 
Prequalification of contractors may be 
required as a condition for submission 
of a bid or award of contract only if the 
period between the date of issuing a 
call for bids and the date of opening of 
bids affords sufficient time to enable a 
bidder to obtain the required 
prequalification rating. 

(d) Requirements for the 
prequalification, qualification or li-
censing of contractors, that operate to 
govern the amount of work that may 
be bid upon by, or may be awarded to, 
a contractor, shall be approved only if 
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